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INTRODUCTION

The objective of this Guidance Note is to set out and describe the process and
criteria the Bermuda Monetary Authority (the Authority) uses to assess
shareholder controllers and controllers pursuant to the Minimum Criteria for
Registration under the Insurance Act 1978 (the Act) as well as the notifications as
set out in Sections 30D, 30E and 30J of the Act. The Guidance Note is intended to
provide information on the application of these provisions of the Act and to set
out the minimum documentation and information requirements for making such
notifications to the Authority.

The Authority recognises the need for clarity on the scope and implementation of
these provisions of the Act if the regulatory system is to command the confidence
of insurers and policyholders. It seeks, therefore, to ensure that those operating in
Bermuda have a good understanding of the Authority’s requirements and
approaches in implementing these provisions of the Act.

While the Authority aims to provide clarity in its approach, this Guidance is not
intended to be exhaustive. The Authority, through this Guidance, hereby sets out
its understanding of the legal provisions affecting the assessment of shareholder
controllers and controllers and provides its minimum documentation and
information requirements to assist with such assessment.

The Authority’s Guidance is of general application and seeks to take account of
the wide diversity of institutions that may be licensed under the Act. There may
be need for revision of the Guidance Notes from time to time. Material changes
in Guidance will be published, generally through issuing a revised version.

LEGISLATIVE OVERVIEW - SHAREHOLDER CONTROLLERS &
CONTROLLERS

Section 1A (3) to (6) of the Act provides for the broad meaning of a controller,
which is defined as including a director, secretary or senior executive and
shareholder controller. Shareholder controller pertains to a holder of 10% or more
of the shares in a registered person® carrying voting rights or where the holder is
entitled to exercise or control 10% or more of the voting power, or where the
holder has significant influence over the management of the registered person.

L For the purposes of this Guidance, a person means a person or an entity
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6. Every person who is, or is to be, a shareholder controller or controller of a
registered person is to be a fit and proper person to hold their particular position.
Sections 30D, 30E and 30J of the Act provide for notifications to be made to the
Authority that allow it to fairly assess the fitness and propriety of shareholder
controllers and controllers.

7. Section 30D and 30E of the Act require that notification be made to the Authority
by a shareholder or a prospective shareholder of new or increased control in an
insurer? where the new or increased control is at levels of 10%, 20%, 33% and
50%. The new or increased control in an insurer can be obtained through either:

a. A transfer of shares, which occurs when an existing shareholder transfers
part or all of its shareholding to a new or existing shareholder; or

b. An allotment of shares, which occurs when there is a new issuance of
shares to a new or existing shareholder.

8. New or increased control by a shareholder or prospective shareholder can take
place at any level of ownership in the insurer; that is, direct, intermediate or
ultimate level of shareholding. Irrespective of where the new or increased control
occurs, notification to the Authority will be made by the shareholder or
prospective shareholder in accordance with the provisions of Section 30D and
30E.

9. Section 30J of the Act requires that notification be made to the Authority by the
registered person of changes to controllers of that insurer (where controller
includes shareholder controller per the meaning given in Section 1(A) of Act)

10. The remaining sections in this Guidance are intended to provide additional detail
on Sections 30D, 30E, 30J, as well as the Authority’s enforcement powers under
Sections 30F, 30G, 30H, 301 and 32 of the Act to provide clarity regarding the
Authority’s approach to assessing fitness and propriety as well as the
documentation and information required to complete such assessments.

% For the purposes of this Guidance, an insurer means an insurer or reinsurer as registered under the Act

4



11.

12.

13.

14.

SECTION 30D REQUIREMENTS - PRIVATE COMPANIES

Notification to the Authority under Section 30D of the Act is for shareholders or
prospective shareholders of an insurer whose shares or the shares of its parent
company are not traded on any stock exchange, and thus the shares in the insurer
are privately held. Specifically, the Act requires that no person to whom this
section of the Act applies shall become a 10%, 20%, 33% or 50% shareholder
controller unless the Authority has been notified in writing stating that the person
intends to become such a controller of the insurer and either that the Authority
has, (within 45 days) notified the person in writing that there is no objection to
their becoming such controller or that period has expired without either consent or
objection.

If the Authority has an objection to the person becoming a controller through new
or increased control in the insurer, the Authority must serve a written objection to
the person within a period of 45 days of receipt of the written notification. Any
concerns that the Authority has regarding the person becoming a controller will be
specified in its written notice of objection. Any objection will be preceded by a
preliminary notice setting out the concerns of the Authority and allowing a period
of 28 days for the insurer to respond, before a decision is made whether to issue a
notice of objection.

Where the Authority has no objection, a written notice stating such may be given
to the person or the time period simply lapses with no notice of objection being
issued. In both cases, the Authority could be deemed to have indicated that it has
no objection to the person becoming a shareholder controller as a result of the
change or increase in control.

Notification Requirements Under Section 30D

Section 30D(3) states that notification to the Authority shall contain such
information as the Authority may direct, and after receipt and review of such
information, the Authority may require additional information or documents. In
cases where additional information is required, the time between requesting
additional information or documentation and the receipt of the information or
documentation shall be added to the Authority’s 45 day response time.



15. The Authority appreciates that insurers have varying risk profiles arising from the
nature, scale and complexity of their business. It also appreciates that insurers
with higher risk profiles may be required to submit more information or
documentation for review. At a minimum and based on an insurer’s nature, scale
and complexity, the format for the notification should be a written application to
the Authority that includes the following:

a. Letter/Executive Summary detailing:

i

ii.
iii.
iv.

V.

Current ownership/shareholding structure;

Proposed ownership/shareholding structure;

Outline of where in the ownership/shareholding structure the
change or increase in shareholder control will occur, and specify
amount/percentage of such shareholding;

Explanation of how the change or increase in shareholder control;
will occur and estimated transaction date; and

Actual request for no objection to the shareholder controller.

b. Support for new shareholder:

If a person — a completed personal declaration form (for details see
paragraph 24 — 26 outlining Exchange Control Act 1972 provisions
and paragraph 35) and statement of net worth;

If an entity - identification of its owners and ultimate beneficial
owners and the entity’s audited financial statements or its parent’s;

If a trust — copy of trust deeds and/or information on
beneficiaryl/ies, trustee and/or settlor of the trust;

If a partnership — information on the general partner/s including
structure of the general partner/s;

If part of wider group restructuring involving a regulated entity in
another jurisdiction — a group structure chart and contact details of
the overseas regulator.

c. Details of whether or not the change or increase in shareholder control
may affect Class of registration of the insurer. (If a material change may
be triggered as a result of the change in shareholder controller, a separate
notification must be made to the Authority in accordance with Section
30JA and B of the Act.)

d. Applicable application fee



V.

16.

17.

18.

19.

20.

21.

22,

SECTION 30E REQUIREMENTS - PUBLIC COMPANIES

Notification to the Authority under Section 30E of the Act applies to a
shareholder of an insurer whose shares or the shares of its parent company, if any,
are traded on any stock exchange recognised by the Authority, and thus the shares
in the insurer are publically held. Specifically, the Act requires that not later than
45 days after a person to whom this section of the Act applies becomes a 10%,
20% 33% or 50% shareholder controller of the insurer, that person shall serve on
the Authority a notice in writing stating that they have become such a controller.

The Authority recognises the provision of free transferability of shares where
there is the existence of regulation or vetting by another acceptable regulatory
body, coupled with the recognition of the serious practical difficulties that would
result from seeking to apply a prior approval regime in such circumstances.

Stock exchanges generally recognised by the Authority will be those that are
listed as “Appointed Stock Exchanges” in the Companies Act 1981 (the
Companies Act). As such, only high quality exchanges are specifically
recognised for this purpose. Any applicant can contact the Authority
at corporateauthorisations@bma.bm to discuss the admissibility of any stock
exchange not listed in the “Appointed Stock Exchanges” listing in the Companies
Act.

Notification Requirements Under Section 30E

Notification to the Authority under Section 30E should be in a similar format as
required under Section 30D. The Authority will review and provide its
acknowledgement of receipt of such notification. The Authority may also seek
additional information or documents if required.

Where it is determined that a new shareholder of a registered insurer is not a fit
and proper person to be such controller of an insurer, the Authority can exercise
its power to object to the controller in accordance with Section 30H of the Act.

Where it is determined that a stock exchange will not be recognised by the
Authority, the applicant is to make notification to the Authority pursuant to
Section 30D where the Authority will then have 45 days to provide its objection.

ADDITIONAL SHAREHOLDER REQUIREMENTS - EXCHANGE
CONTROL ACT 1972 AND EXCHANGE CONTROL REGULATIONS
1973

In line with the Shareholder Controller assessment requirements under the Act
there are also the requirements under the Exchange Control Act 1972 and
Exchange Control Regulations 1973 (the Exchange Control Act).
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23.

24,

25.

26.

The Exchange Control Act establishes the Authority as the Controller of Foreign
Exchange. All transfers of equity securities (to or from non-residents as defined
under the Exchange Control Act) of a Bermuda Exempted Company must have
the prior approval/permission of the Authority.

Share Transfer Applications

Share transfer requests to the Authority for Exchange Control
approval/permission will include the following information:

a. Names of Transferor and Transferee;

b. Type of share class and/or description of securities convertible into, or
giving rights to acquire ordinary/equity shares;

c. Date the transfer is to be effected,;

d. Details of beneficial ownership information of the new shareholder, which
is to include direct, intermediate and ultimate ownership; and

e. Personal Declaration form to be completed by individuals proposing to
hold equity security interests of 10% or more in the Bermuda Exempted
Company.

General Permission Policy

Where a share transfer application involves the issue and transfer of equity
securities of an insurer from/to non-residents while such equity securities are
listed on the “Appointed Stock Exchanges” listing in the Companies Act, the
policy of General Permission will be granted for such share transfers. The
Exchange Control Act provisions recognise the provision of free transferability of
shares where there is the existence of regulation or vetting by another acceptable
regulatory body, coupled with the recognition of the serious practical difficulties
that would result from seeking to apply a prior approval regime in such
circumstances. Share transfers involving general permissions should include the
same information as described above for all other share transfer applications.

Where an Exchange Control approval/permission is required for a shareholder
controller notification under the Act, applicants are encouraged to file the
Exchange Control application and the 30D or 30E notifications simultaneously to
the Authority.



VI.

27.

28.

29.

30.

31.

VII.

32.

SECTION 30J REQUIREMENTS - CONTROLLER CHANGES

In addition to the requirement of the shareholder controller to make notification to
the Authority as outlined in Section 30D and 30E of the Act, Section 30J requires
that the registered person notify the Authority of any changes in controllers of any
type. Commercial insurers (Class 3A Class 3B, Class 4, Class C, Class D and
Class E) are required to notify the Authority no later than 45 days after becoming
aware of any person who has become or has ceased to become a controller of the
insurer.

Class 1, Class 2, Class 3, Class A, Class B and Special Purpose Insurers are
required to file any changes to their controllers at the same time that they file their
annual financial statements as required under Section 17 of the Act.

Notification Requirements — Controller Changes
Notification of controller changes to the Authority should include the following:

a. The full names of the new/incoming controller and outgoing controller (if
applicable);

b. Position to be held,;

c. Effective date of new/incoming controller and date outgoing controller
ceased his position (if applicable); and

d. Completed personal declaration form for new/incoming controller.

The Authority will review and acknowledge receipt of such notification. The
Authority may also seek additional information or documents if required.

Where it is determined that a new controller of a registered insurer is not a fit and
proper person to be such controller of an insurer, the Authority can exercise its
power to object to the controller in accordance with Section 30H of the Act.

ASSESSMENT OF FITNESS & PROPRIETY

The Insurance Act 1978 Statement of Principles (Insurance Act SOPs) (see
Appendix) sets out the Minimum Criteria for Registration under the Act. Before a
person may be registered under the Act, the Authority must be satisfied that all of
the minimum criteria for registration (as set out in the Schedule to the Act) are, or
are capable of being fulfilled by the applicant on an ongoing basis.



33. Specifically, the assessment criteria for establishing the fitness and propriety of
shareholder controllers/controllers under the Act are set out in Part 2 of the
Insurance Act SOPs. While the assessment of fitness and propriety of each
shareholder controller/controller will be considered on its own merits, the
Authority may take into account all relevant matters including, but not limited to,
those set out in Part 2 of the Insurance Act SOPs.

34. As part of the application review process for shareholder controller and controller
notifications, the Authority will carefully review the request and complete due
diligence checks including, but not limited to, the following:

a.
b.
c
d

Personal conduct;

Previous criminal activity;

Previous sanctions from other regulatory bodies; and
The overall risk to the jurisdiction.

35. For individuals, enhanced vetting will be conducted based on the information
filled out in the personal declarations forms. Information in these forms includes
the following:

3 —xT T SQ@hP o0 T

Jurisdiction in which the person or entity resides;
Complete full names;

Known by other names;

Any previous names;

Name of spouse;

Complete residential address/telephone number;
Country of citizenship;

Date of birth;

Place of birth;

Occupation;

Passport Number;

Gender; and

. Present employer including name and address.

36. In addition, the personal declaration form of each individual controller requires
them to respond to the following:

a.
b.
C.

Is the individual an undischarged bankrupt?

Have they ever been convicted of a criminal offence?

Has fraud or dishonesty been proved against the individual in any civil
proceedings?

Have they ever been the subject of a judicial or other official enquiry?
Have they or any entity that they have been associated with, ever been
refused or had revoked a license, permit or other authorisation to provide
insurance business to the public in any jurisdiction?
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37.

38.

39.

40.

VII.

f. Have they ever been the subject of an investigation, proceeding or other
enquiry by a self-regulatory organisation of which they are or were a
member?

g. Are they a member in good standing of a self-regulatory organisation; and

h. Have they or any entity that they have been associated with, ever been
refused or had revoked a license, permit or other authorisation to conduct
insurance business in any jurisdiction?

The information received in the application, as well as from the personal
declaration forms, is used to check international search databases which assist
with fitness and propriety confirmation.

Where applicable, the Authority may also (in the case of a corporate entity)
review the most recent audited financial statements and the personal net worth
statements (in the case of an individual) of a potential shareholder controller. The
Authority may also request any additional information necessary to complete the
vetting and approval process.

In order to confirm that the controller is currently conducting or had conducted
business in a sound and prudent manner in other jurisdictions, and was not subject
to any regulatory actions, the Authority may liaise with the relevant regulator in
such other jurisdictions.

While any evidence of relevant past misconduct needs to be taken into
consideration, the Authority recognises the lapse of time, and a person’s
subsequent conduct are factors which may be relevant in assessing whether the
person is now fit and proper for a particular position.

ENFORCEMENT POWERS - CONTROLLERS - SECTIONS 30F, 30G,
30H, 301 AND 32 OF THE ACT

Powers to Object to Section 30D - New/Increased Control Notifications

41.

With respect to Section 30D notifications under the Act, Section 30F of the Act
provides the Authority with the power to object to new or increased control. The
Authority may serve a notice of objection if it fails to find that the following
conditions are met:

a. The person concerned is a fit and proper person to become a controller;

b. The interests of policyholders or potential policyholders of the insurer
would not be threatened by that person becoming a controller; and

c. The person’s likely influence on the insurer is such that the minimum
criteria would continue to be fulfilled.
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42.

As part of due process, before the Authority serves its notice of objection, the
Authority issues a preliminary written notice, which provides the reasons for the
objection. The Authority then allows the controller to make written representation
within 28 days.

Powers to Object as a Result of Failure to Notify

43.

44,

45.

If under Section 30D, a person assumes the position of shareholder controller
without notifying the Authority, then under Section 30G, the Authority may serve
notice of objection. Where the Authority serves its notice of objection and the
person proceeds to assume, or continue the position as controller, the person is
guilty of an offence and is liable upon conviction to fines or imprisonment as
prescribed by Section 30G (6)-(7) of the Act.

Powers to Object to an Existing Controller

Similarly, when a controller is no longer deemed to be fit and proper, Section 30H
also provides the Authority with the powers to serve a written notice of objection.
Consistent with the due process in Section 30F, the Authority will issue a
preliminary notice of objection, in which the controller has a period of 28 days to
make written representation. Where the Authority serves its notice of objection
and the person continues to be a controller, the person is guilty of an offence and
is liable upon conviction to fines or imprisonment as prescribed by 30H (6)-(7) of
the Act.

Powers to Restrict the Sale of Shares

Section 301 provides the Authority with powers to place restrictions on the sale of
shares when a person becomes a controller or continues to be a controller after
being served with a notice of objection from the Authority. The Authority then
has the powers to enforce the following:

a. Restriction of any transfer of, or agreement to transfer the shares;

Prohibition on the exercise of voting rights with respect to the shares;

c. Prohibition on the further issuance of shares to the controller or pursuant
to any offer made to their holder; and

d. Prohibition (except in liquidation) on the payment of any sums due from
the insurer on the shares whether in respect of capital, dividends or
otherwise.

o
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46.

47.

48.

Powers to Provide Directions

In accordance with Section 32(1)(d), if it appears to the Authority that the
minimum criteria is not or has not been fulfilled, or may not or may not have been
fulfilled, the Authority may give the insurer such directions as may be required in
order to safeguard the insurer’s policyholders or potential policyholders. This
would include directing the undertaking to remove a person holding the position
of controller in accordance with section 32(2)(j) of the Act.

General Enforcement Powers

Section 32D of the Act provides that every person who fails to comply with any
requirement under the Act, or contravenes any prohibition imposed under the Act,
shall be liable to a fine as prescribed in the Act. Failure to make the notifications
required by Section 30D, or comply with a Notice of Objection under Section
30G or 30H, may expose an individual shareholder to the risk of a civil penalty.

Section 32L of the Act empowers the Authority to seek injunctions from the
Supreme Court against any person contravening a requirement under the Act and
the Court may make such Orders as the Court considers appropriate.
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APPENDIX 1

PERSONAL DECLARATION FORM









APPENDIX 2

INSURANCE ACT 1978 - STATEMENT OF PRINCIPLES
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